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Introduction. 
 
 Following the publication by the European Commission of the Green Book on the 
revision of the Rome Convention of 1980, on the law applicable to contracts, and its 
invitation to submit comments on it, the group of private international law professors of the 
Universitat Autònoma de Barcelona and Universitat Pompeu Fabra, both of Barcelona, 
present several remarks on some of the issues put forward by the Commission’s Green 
Book. These questions have been discussed during three sessions. The text presented is to 
be seen as a working document resulting from these discussions. For practical reasons, we 
have written concise comments of the questions, rather than long developments. During 
these discussions it became clear that, although there was a large consensus among the 
members of the group, especially on the essential issues, there was not an exact coincidence 
in all cases. Therefore, and to avoid any possible confusions, all comments are signed by 
the person responsible for them. Finally, it ought to be said that this text is not to be seen as 
an exhaustive examination of all questions raised by the Green Book, but just a comment 
on selected issues. The absence on comment on some of the questions should not be 
understood as an implicit approval nor rejection of the views contained in the Green Book.  
 It should be also outlined that these contributions on the revision of the Rome 
Convention and its possible transformation into an EC Regulation fall within the research 
projects existing in the above said Universities: Proyecto del Ministerio de Ciencia y 
Tecnología SEC 2003-04248, “Pautas para la elaboración de un sistema comunitario de 
Derecho internacional privado: análisis y propuesta”, granted to the Universitat Pompeu 
Fabra; and  Proyecto del Ministerio de Ciencia y Tecnología BJU2001-2039, “Estudio 
actualizado del ámbito de aplicación personal de las libertades comunitarias: redefinición 
de las conexiones nacionalidad y residencia (proyección en los distintos ámbitos del 
Derecho internacional privado)”, and  Proyecto de la Fundación BBVA (ayudas a la 
investigación en el ámbito de la Economía, la Demografía y Estudios de Población y los 
Estudios Europeos), “La búsqueda de coherencia y legibilidad del modelo jurídico 
comunitario”, both of them granted to the Universitat Autònoma de Barcelona.  
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Question 3: Are you aware of the difficulties encountered because of the proliferation 
and dispersal of rules having an impact on the applicable law in several horizontal 
and sectorial instruments of secondary legislation? If so, what do you think is the best 
way of remedying them? 
 

Dra. Blanca Vilà Costa 
Catedrática de Derecho Internacional Privado 

Universitat Autònoma de Barcelona 
 
 
 If we start from the point that the revision of the Rome Convention is based, mainly, 
in three important “pillars” for doing so, namely (1) the need of transformation in a 
Community instrument, after the new legal Community basis for private international law; 
(b) the so-called “modernisation” of the Convention, taking into consideration the national 
experiences from the last decade and the academic debate related to it; and (c) the 
complementary work which is needed for making the basic adjustment to the legal changes 
after Regulation 44/2001, particularly articles 5, 15 and 22.1.  we can agree that this is an 
historical chance for achieving this objective following a qualified legal technique: 
sustainable, simpler, clearer, more transparent, so more “reader friendly” way than it has 
been never done; correcting in some points the deviation of  the perverse effects of the 
historical functioning of Community agenda and Community Decision- making power.   

After these three “pillars”, we can follow two major trends for doing so: 1) we need 
to make a “reordenation” of a general instrument and specific (horizontal / sectorial) 
instruments in a comprehensive and efficient ensemble of rules of private international law, 
from lex generalis to lex specialis; 2) secondly, which is an urgent task, we need to 
conciliate the “building”- logics of the Internal Market principle (Mutual Recognition, 
equivalence of conditions) with the “distributive”-logics of  the Choice-of law  method and 
its limits, following private international law reasoning.   

These three main reasons, acting as “pillars”,  and these two structuring trends, 
must guide the answers we will give to questions 3 and 4 as proposed. Anyway, to give 
any  clear and short answer to both questions we have to consider two structural  factors  
(“variables”) which will guide the legal pattern to follow . Which are these factors?: first, 
any reorganisation between Community instruments (general /special) and conciliation 
between that two aims (Internal Market /Choice of law and limits) have to reflect  

- The differentiation between intra-Community situations and extra-
Community situations, imposed by the conciliation of the two logics 
named supra; 

- The diversified effects of the Choice of law by the parties, and the 
diversified effect of the lois de police, mandatory provisions, in these two 
major legal plans: ad extram, the EC minimum protective standard must 
act, denying the effects of a fraudulent choice of law; ad intram, local 
provisions (out of  EC harmonized law) are equivalent if proportionate : it 
means to prevent invocability of disproportionate mandatory rules 
between member States, respecting an efficient degree of diversity (see 
infra, Question 4).  
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Finally, we are obliged to remember that, even if we can find different reasons as 
source of proliferation of sectorial instruments, it is not difficult to agree that the internal 
market clause and the equivalence of protection of weak parties are the fundamental ones. 
Anyway, the scenario is quite more complex: this progressive typification of specific 
contracts at the Community level is followed by the urgency to deal with new, more 
structural-complex contracts (modifying the traditional place of the parties) appearing in 
the global commerce and causing an inefficient degree of disparity of protection : the 
aggressive time-share contracts during the eighties, the e-commerce during the last 
nineties. The casual and non reflexive combination of an historically  inexistent 
Community private law agenda, and this  lack of a true  panoramic view of all legislative 
measures to fulfil, from general to special, or the links between horizontal and sectorial 
measures, even before to be developed by national member States, explain the necessity of 
this actual task to reorganize and conciliate the actual “acquis”. 

 
 Our answer to Question 3 states the point that the new instrument has to be a 
Regulation as a general, simple and directly applicable instrument ( cheap...?!) which plays 
efficiently with its scope of application, as a sort of “New (PIL) approach” instrument. The 
way of structuring – internally – this Regulation is to make a General Rules Chapter (arts. 
1-4) and a Sectorial Rules Chapter related to main sectors in contracts: Consumer contracts, 
Labour contracts (other...?)(arts. 5, 6...), with general PIL rules concerned. An Annex, as 
integrated in the instrument,  will cover all secondary law as identified, related to matters 
which will not be considered a “sector”, but a contract. A question of procedure, for 
example a type of action or remedy, will not constitute a sole directive or piece of 
secondary legislation, but probably has to be integrated in the main body. This Annex 
fulfils a very important condition of the system: the link, and the transparency of it, 
between general and sectorial instruments. 

We need now to clarify how these General rules act in this context: after article 1 
whose role is to fix the scope of application, we need to distinguish between intra-
community and extra-community situations: all of them will have an identical solution 
criteria (erga omnes) but different limits of playing diversity. This is dealt in Question 4, 
answered infra.. Article 3 could content, in a new paragraph, these limits. The necessity of 
maintaining, or not, in a more simple  general instrument an excessive risk of  splitting (of 
the applicable law) due to mandatory rules .-as art.7.1 does - has to be taken in account. 

Special sectors (article 5: Consumer contracts; article 6: Labour contracts) must be 
comprehensive and reader-friendly, and will follow the general scheme of the Rome 
Convention concerning the invocability of mandatory rules (see comments on  Questions 
12 and 13). The challenge of this revision could recommend to review certain pieces of 
secondary law from this perspective, banning from them the repeating criteria, and making 
them a true “lex specialis”, with cross-references to the general instrument. A codification 
of this existing secondary law in a true private, limited, “institutional” law could be 
recommended. 
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Question 4: Do you think a possible future instrument should contain a general clause  
guaranteeing the application of a Community minimum standard when all elements, 
or at least certain highly significant elements, of the contract are located within the 
Community? Does the wording proposed at 3.1.2.2 allow the objective pursued to be 
attained? 

 
Dra. Blanca Vilà Costa 

Catedrática de Derecho Internacional Privado 
Universitat Autònoma de Barcelona 

 
A general instrument as this – even if it contains sectorial rules for wide sectors as 

mentioned – needs clear rules and provisions to work properly. Once decided to deal with 
the conciliation between both Internal Market aims and private international law aims for 
the intra-community situations, where are the main remaining problems?  

The main remaining problems concern the results of the choice of the law of a non 
EC country by the parties, which has, for instance, no consumer protection rules. The 
protective minimum standard has to act, ad extram, as a sort of “block-pack” of reference. 
It can be added to the general rules of the new instrument, but in any case we need first to 
remember, for instance in a new art. 2, that the instrument applies both to EC intra-
community situations, and extra-community situations, on the limits stated by it. And we 
must not forget that the residual aim of the article 3.3 was just to find a “medium system” 
for another question to deal: the question of the internationalisation, simply by the will of 
the parties, of a clearly domestic contract. The answer was given by this distinction 
between simple mandatory provisions and the rest.   

Even if both provisions fulfil a similar function and, in the view of consolidating the 
two regimes it’s clear that it must be, above in the text,  precisely stated the difference 
between intra and extra-community regime, now the question we have to solve is, in our 
opinion, quite different: We agree with the proximity criterion put down in section 3.1.2.2 
(“all the other elements relevant to the situation at the time when the contract is signed are 
connected with one or more Member States”), but probably – it is the case of the Ingmar 
Judgment, too – it could be sufficient to say “the main elements relevant of the situation”, 
due to the reason mentioned above: we are supposed here to solve not a problem of simple 
“1st. degree internationalisation”, but a question of structuring a system of Community 
protection erga omnes, expressed in terms of undoubted applicability of these provisions. 
Anyway, with all these precisions, the spirit erga omnes of actual art. 2 must be maintained.  

In any case, a general common standard stated in a general clause as this one has 
the good effect of banning all unnecessary provisions both in articles of the general 
instrument (actually articles 5.3 and 6.1, for instance), as in secondary law, specifying the 
limits of choice of law and based on the degree of protection. Simpler and clearer, as a 
reference provision, the general clause would be coherent (a) with the above mentioned 
article 2 about differentiation of internal and external EC situations, (b) with the system 
of transparency of links (Annex) between it and  the sectorial directives in secondary 
legislation, supra mentioned, and with, finally, (c) a general internal limit imposing the 
non invocability of mandatory rules with disproportionate restricting effects between 
Member States, protecting – through the “equivalence”  of conditions imposed by the 
Internal Market and Mutual Recognition rules -  an efficient degree of legal diversity and  
choice of law between Member States, out of EC harmonization.  This  intracommunity 
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mechanism, as we see justified by the Internal Market clause, could follow the European 
Group (2000) proposal for an art. 7.3 of the Roma Convention (GEDIP 10th.Meeting, 
Rome, point III). 
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Question 6: Do you think one should envisage conflict rules applicable to arbitration 
and choice of forum clauses? 
 

Dr. Rafael Arenas García 
Profesor Titular de Derecho Internacional Privado 

Universitat Autònoma de Barcelona 
 
 The rules of the Rome Convention do not apply to arbitration agreements and 
agreements on the choice of court. The reasons for this exclusion were mainly two: first, 
there were some international conventions that ruled this matter and, second, this was a 
procedural matter and closely linked with public policy, so the inclusion of this question 
could endangered the ratification of the Convention (see Giuliano/Lagarde Report). We are 
not going to consider the second objection because that could be important in relation to an 
international convention, but it is not relevant when we consider a community instrument. 
Moreover when it already exists a significant body of community procedural rules. 
 
 The first reason for the exclusion must be considered. The arbitration and choice of 
court clauses are ruled in some international treaties. The inclusion of rules on this matter in 
the Rome Regulation could then interfere with the existent rules and that could become a 
problem. This problem is not the same regarding arbitration agreements and choice of court 
agreements. We think that it is not necessary to regulate arbitration agreements because the 
Geneva Convention on Arbitration regulates the substantial validity of arbitration 
agreements (see art. VI.2 of the European Convention on International Commercial 
Arbitration). Some European countries are still not part of this Convention, but probably it 
is not a good idea to create a conflict between this Convention and the Rome Regulation. 
 
 So, we maintain that arbitration agreements must be excluded from the future 
Community Regulation. The question about choice of court agreements is a little more 
difficult. It is certain that there are some important international and community 
instruments that rule jurisdiction agreements. The most important is Regulation 44/2001. 
Article 23 of this Regulation reproduces art. 17 of the Brussels Convention and it is the 
cornerstone of the European regulation of choice-of-court agreements. The problem is that 
art. 23 considers only the procedural perspective of the agreement (that is, when the 
agreement implies the prorogation and/or the derogation of the jurisdiction) and the 
question of the agreement form. There are many other questions that must be taken into 
consideration in relation to a jurisdiction agreement. First of all, the validity of the 
agreement as a contract (capacity of the parties, existence of consent); second, the effects of 
the agreement on third parties. Art. 23 of the 44/2001 Regulation does not rule these 
questions, so this article must be applied in each European country taking into account the 
domestic private international law solutions for these issues. 
 As art. 23 of Regulation 44/2001 does not apply to all the questions affecting a 
jurisdiction agreement, the possibility of extending the scope of the Rome Regulation to 
jurisdiction agreements must be considered. We think, however, that this is not a good 
solution. The reason is that the Court of Justice of the European Communities has 
considered that some of these questions can be solved just applying the Brussels 
Convention (see P. Jiménez Blanco, “Alcance de las cláusulas de sumisión expresa en los 
contratos de agencia”, Anuario Español de Derecho Internacional Privado, 2002, vol. II, 
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pp. 129-150, pp. 145-147, for the question of the existence of the consent in jurisdiction 
agreements and A. Font i Segura, “La responsabilidad del porteador efectivo en el 
Convenio de Bruselas de 1968 (STJCE de 27 de octubre de 1998, as. C-51/97, Réunion 
européenne SA y otros c. Spliethoff’s Bevrachtingskantoor BV, Capitaine commandant et 
naviere “Alblasgracht VOO2”, Revista de Derecho Comunitario Europeo, 1999, year 3, nº 
5, pp. 187-207, pp. 196-198, for the effect on third parties of the agreement). In these 
circumstances, the introduction of a specific rule on the Rome Regulation could create a 
conflict between the Rome Regulation and the Brussels I Regulation. So, we think that it is 
better to introduce a rule in the 44/2001 Regulation about this problem. That rule could 
establish that Rome Regulation would apply to all questions relating to jurisdiction 
agreements that are not covered by art. 23 of the Brussels I Regulation. So, there would be 
no conflict between those Regulations. 
 
 It must be established which will be the specific rule relating to jurisdiction 
agreements in the Regulation 44/2001. We think that the better solution is that the same law 
that rules the contract would apply to the jurisdiction agreement. The existence of 
mandatory rules related to the agreement, belonging to countries closely connected with the 
situation must be considered. In some cases these rules must be applied or taken into 
account. This can be done in accordance with art. 7.2 of the Regulation and it is not 
necessary any other specific provision. 
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Question 8: Should the parties be allowed to directly choose an international 
convention, or even the general principles of law? What are the arguments for or 
against this solution? 
 

Dr. Albert Font i Segura 
Profesor Titular de Derecho Internacional Privado 

Universitat Pompeu Fabra 
 

Community law should take into account that the scope of State power as a 
legislator has been progressively reduced. Private parties can also produce the rules to 
regulate their relationship. In the current stage of international commerce we can not 
maintain that every contract has its founding in a national law, except for the contracts 
between States (as it was argued in a Judgement of the Permanent Court of International 
Justice,12-7-1929, Brazilian Loans Case, Series A, No. 21). This is why the general 
principles of law can be applied as a source of law, but only in the relationship between 
States (cf. Art. 38 of the Statute of the International Court of Justice). This approach would 
come from the understanding that entities with normative power were only the States, but 
nowadays this is not true. 

Presently, there are several factors that force a revision of this subject: 
 
• States coexist with other “sources of authority” (see, B. Ancel, “Autonomía conflictual 

y derecho material del comercio internacional en los Convenios de Roma y de México”, 
Anuario Español de Derecho Internacional privado, 2002, t. II). 

• The frontier between private and public law is in fact unknown in the practice of 
international commerce. 

• International commerce is governed by the principle of autonomy. 
• The advancement of international commerce and the consequent progression of 

arbitration have been definitively consolidated. 
• International regulation of international commerce has increased and, moreover, it is 

really applied to solve the differences between the actors of international commerce. So, 
it is useful, because it is thought to meet the requirements of international commerce. 

• There is an emergent integration that sometimes allows to notice a sort of principle of 
completeness in lex mercatoria. 

 
Therefore, the Rome Convention should be modified in order to incorporate the chance 

to choose an international convention or even the general principles of law. European 
Community can not set aside the present situation of international trade and its practice. 
However, some considerations should be remarked. 
 

First, it is necessary to precise what should be understood by non-state rules. It seems 
not to be a problem with “international conventions”, but it is different with the general 
principles of law. If this expression really means a reference to European Principles of 
Contract Law or to any other “European Contract Law” project, it should be decisively 
reflected in article 3. Obviously, the observation made by the Commission in the Green 
Paper “Accordingly, the European contract law project does not detract in any way from 
the arguments for considering a possible modernisation of the Rome Convention. On the 
contrary, both projects complement each other and will be conducted in parallel” is not 
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futile. However, implicit remissions have never been good in law. Hence, it would be better 
to reduce the choice to some European private codification (but which?), if this would be 
the idea kept in mind by the Commission.  
 

Second, an international convention, the general principles of law or the reference to the 
lex mercatoria, do not always give a complete answer to the case. A vague mention to 
international usage, the ICC rules, a model law or even to European Principles of Contract 
Law – or any other allusion, like the UNIDROIT Principles - could not be sufficient to 
solve the litigation. This is why it has been suggested (A. Calvo Caravaca, J. Carrascosa 
González, Curso de contratación internacional, Madrid, 2003) that a juridical order 
(national law) could be applied in these cases in which a void that is not regulated by non-
state rules chosen by the parties appears. So, notwithstanding this choice and whenever a 
void exists, a state order should be applied. The identification of this state order could be 
made directly by the parties or, instead, by the designation provided in application of article 
4 of the Rome Convention. 
 

Third, - in the case the expression “general principles of law” involves a remission not 
only limited to some “European contract law”, but also to other non-state rules - it should 
not be forgotten that the content of general principles of law, due to its fragmentary and 
ambiguous character, is something hard to define. Usually, as it is done in arbitration, it is 
required the contribution of the parties to facilitate a clear and accepted rule that can be 
applied by the arbitrator. In other words, the modification of Rome Convention allowing 
this sort of choice should also take into account the procedural consequences of that 
change. 
 

Forth, judges should only apply general principles of law if it is a party’s choice. Non-
state rules – as a governing law – would not be applied in other cases, as it is established, 
on the contrary, in article 30 of the Venezuelan Private International Law or article 9 of the 
Inter-American Convention on the Law Applicable to International Contracts. 
 

Fifth, the material scope of the choice should be outlined. This observation is especially 
certain for contracts concluded by weaker parties. This kind of contracts should not be 
included in an article 3 amended with that option, because of the unpredictability of general 
principles of law. However, and above all, the scepticism arises from the lack of 
contributions and participation of consumers and their associations – at least, at the present 
time - in the elaboration of lex mercatoria. The general absence of “domestic” mandatory 
rules in non-state rules would be a major inconvenient to admit the choice in these 
contracts. 
 

Sixth, a clear delimitation of what mandatory rules are in the current stage of 
Community law it is needed. The true concern should deal with mandatory rules and its 
scope of application, not with the governing law, either chosen or not by the parties.  
 

Taking into account these considerations would contribute to admit that an international 
convention or even the general principles of law could be chosen by the parties. In fact, the 
respect of the freedom of the parties would be a way to check and verify the content of lex 
mercatoria. In that sense, the modification of article 3 would be a mechanism to keep an 
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eye on lex mercatoria from state instances. Depending on the point of view, this could be 
negative, but on the other hand this control could provide systematic order, consistency, 
completeness and predictability to lex mercatoria. Furthermore, this option would bring an 
interaction between State, as a “source of authority”, and lex mercatoria, as a living 
juridical order in international trade, which would report a benefit for the protection of 
general interest without mistreating the logic of private law. 
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Question 9: Do you think that future Rome I instrument should contain more precise 
information regarding the definition of a tacit choice of applicable law or would 
conferring jurisdiction on the Court of Justice suffice to ensure certainty as to the 
law? 
 

Dra. Lídia Santos i Arnau 
Profesora Titular de Derecho Internacional Privado 

Universitat Autònoma de Barcelona 
 

Freedom of choice is the key provision so as to determine the law applicable to 
contracts. Art 3,2 of the Rome Convention allows both express choice and tacit choice of 
applicable law. However, according to the Giuliano-Lagarde explanatory report on the 
Convention, hypothetical choice of law is not permitted.  As the Commission points out, 
the assertion of the second sentence of art 3 “the choice must be expressed or demonstrated 
with reasonable certainty (…) “ has received different versions depending on the translation 
–such as “de façon certaine” in the French version-, and therefore, the rule can be subject to 
interpretations being more or less flexible, and this affects negatively the conditions of 
certainty required for the tacit choice of applicable law. Certainty is, therefore, the keystone 
to tacit choice, and this makes the difference between tacit choice and merely presumed or 
hypothetical choice. Moreover, this open formula has to be determined in each case by 
national Courts. The problem arises because these Courts apply national conceptions and 
their legal traditions to the determination of tacit choice, which means that the 
interpretation is not uniform and that the criteria about the definition and contents of tacit 
choice differ (German Courts used to apply presumed choice as P. Lagarde points out on 
Rev Crit. Dr.int.pr. 78(4) 1989 pg 837). 
 

On the one hand, the question of the Commission is related to the objective of 
uniformity and to the transformation of the Convention into an EC Regulation. Will the 
competence of the Court of Justice be enough to solve the problems of interpretation and 
reach a uniform notion of tacit choice? But on the other hand, the determination of the tacit 
choice and its separation from the presumed choice reveals the existence of questions 
affecting the articulation between choice and lack of choice (considering in this case the 
tacit one) of the law applicable to the contract by the parties, and the intervention of the 
subsidiary criterion of art 4 “more closely connected” (see Mayer Rev.Crit.Dr.Int.pr. 79(4) 
1990, pg 857, about the difficulty to establish a clear division between choice and the 
intervention of objective localization of law). It is true that the lack of determination of 
what has to be considered tacit or presumed choice has allowed court decisions contesting 
the cases in which articles 3,2 and 4,1 are used; especially considering that this has a 
connection with “the circumstances as a whole” as the ground for seeking the choice or the 
more closely connected law. Therefore, there does not seem to be any doubt on the 
admission of tacit choice and the refusal of presumed choice, and there is no doubt that 
certainty on choice is the key. How can or must this determination be carried out? In some 
cases, the parties may have not even thought of choosing one law: in such cases, when we 
use the subsidiary criterion what does “to the extent that the law applicable to the contract 
has not been chosen” mean?  
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It is true that the Court of Justice case-law referring to the future Regulation will 
give way to the further creation of a uniform community notion of tacit choice, but, due to 
the case-by-case method, much time will be needed until a consistent set of interpretative 
directives is formed. A period of lack of certainty is therefore inevitable. The freedom of 
express choice of law contrasts with the regulation of tacit choice: the latter requires the 
existence of some factors binding the contract, tacitly but clearly, to the chosen law. How 
must this choice be determined, and through which factors and links? Probably, the first 
concern should be that of preserving as much coordination between the different linguistic 
versions as possible, as well as more precision in the determination of the conditions of 
tacit choice, for example, by adopting the solution of the Hague Convention on the law 
applicable to contracts for the international sale of goods, of December 22th 1986, which 
states that “the parties' agreement on this choice must be express or be clearly 
demonstrated by the terms of the contract and the conduct of the parties, viewed in their 
entirety”. Obviously, this formula is quite general, and still needs to (and must) be 
completed, providing that there is enough ductility to do so. This can be basically done by 
two different ways: determining the conditions of tacit choice indirectly, by determining the 
cases which, without the existence of other evidences, cannot be regarded as a tacit choice; 
or doing this operation directly, as it was determined in the Giuliano-Lagarde explanatory 
report, by using useful guidelines. The explanatory report can still  be used for this specific 
aspect, although it would be better not to transform it into a legal text, due to its lack of 
absolutely determinant guidelines. Therefore, the best solution could be the first (indirect) 
way, or a combination of both the first and the second way. 
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Question 12.A. Evaluation of the consumer protection rules.   
 

A. How do you evaluate the current rules on consumer protection? Are they still 
appropriate, in particular in the light of the development of electronic commerce?  
 

Mr. Josep Suquet Capdevila 
Profesor Asociado de Derecho Internacional Privado 

Universitat Autònoma de Barcelona 
 

I. The Rome Convention rules protecting consumers are today criticized for several 
questions such as the application conditions – protecting only the so-called passive 
consumer and thus leaving aside consumer contracts which do not fall within that scope-. 
Yet, the electronic commerce poses difficulties as to the suitability of the classical 
Convention connecting factors in this new means of telecommunication and contracting. In 
addition, it is noted that the differentiation between active and passive consumers may not 
be convenient in the Internet environment.  Moreover, the creeping of material European 
Union law poses more questions at the Private International Law arena. For one thing, the 
effect of the minimum standard of protection set out in several consumer Directives.  

 
II. The legal literature proposes several ways to deal with these difficulties. Some 

consider that a new approach is needed. They suggest a generalisation of art. 3 and 4 and 
therefore to extend them to consumer contracts. Moreover, this new approach would 
represent that all mandatory rules of the consumer State of domicile would also be 
applicable.  Others are of the opinion that the current regulation does protect consumers 
correctly. However, they would enlarge their scope of application in order to include 
situations not protected nowadays. In areas harmonised by EU law, some believe that 
general rules should be applicable in order to determine which EU State law  applies their 
consumer mandatory rules.   

  
III. The transnational nature of the electronic commerce may jeopardise the 

application of territorial localisation rules such as the advertising, an offer or the realisation 
of all required steps for the conclusion of a contract in one particular state.  These problems 
have been dealt with in the Brussels Regulation. Under article 15, US judiciary standards of 
doing business and stream of commerce are incorporated.   This new approach takes into 
account the provider activities rather than the consumer’s. These standards may be met by 
some web site indications. For instance, the electronic provider may clearly define his 
scope of commerce stating that his page will only direct his activities in a particular state, 
or denying to commerce in a particular territory. More problematic are other issues, e.g. the 
language used in a web site. A web site in English may not be understood as limiting 
commerce in the Anglo-Saxon market. However, a web site written in Catalan could 
indicate its scope of commerce at the Catalan market. Moreover, the kind of product or 
service may be another indicative element. An electronic purchase of a ticket for the 
Barcelona - Real Madrid match at the Nou Camp could be understood as targeting the 
Spanish market.  

 Art. 5 indicates that the consumer must perform in his state all the steps necessary 
for the conclusion of the contract. However, we might evaluate this requirement in Internet. 
Here, I could purchase a book  while I am sited at my office desk or from a laptop in my 
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lovely Brazilian holidays. No relevant difference lays in both cases. I suggest then than the 
place where a consumer accedes to the Internet and eventually performs a contract may not 
have much relevance.  This takes us to the concepts of active and passive consumers which 
in Internet become blurred. Thus, more thinking should be made in order to clearly define 
who is to be protected.   

 
B. Do you have information on the impact of the current rule on: a) companies 

in general; b) small and medium-sized enterprises; c) consumers?.  
 

Mr. Josep Suquet Capdevila 
Profesor Asociado de Derecho Internacional Privado 

Universitat Autònoma de Barcelona 
 
The Rome Convention sets out general rules as well as consumer- protected ones. 

As regards consumers, the impact of these rules affect those consumers which are not 
entitled to be protected by their provisions since they fall outside their scope of protection. 
This poses again the problem of active- passive consumers.   

As regards enterprises, the general rules apply to enterprises alike. No difference is 
made to company’s size or economic power. This clearly affect those small and medium 
companies, whose need of protection could be taken into account.  

Internet rises some elements to debate. Small and medium companies are able to 
expand dramatically their commerce since a local or regional company is able to enter the 
international scenario quite easily.  However, the international commerce brings its own 
risks which are clear as regards conflict rules. Until now, the extension of  consumer 
protection rules to these companies has been debated. In any case,  it will be always a line 
to draw.                    

 



 15 

C. Among the proposed solutions, which do you prefer, and why? Are other solutions 
possible? 
 

Dra. Ana Quiñones Escámez 
Profesora Titular de Derecho Internacional Privado 

Universitat Pompeu Fabra 

 

1.  A major part of us agree on maintaining the current solution but changing the 
application conditions in order to include the mobile consumer and possibly the types of 
contracts currently excluded.  
The Rome Convention and the Brussels I Regulation are two complementary instruments. 
When its predecessor, the Brussels Convention of 1968 (replaced since 1st March 2002, 
except for Denmark, by the Brussels I Regulation) was converted into a Community 
Regulation, some of its articles were changed too. These new articles cover the question of 
the mobile consumer and the law applicable to contracts concluded via Internet.  

For the mobile consumer the general rules on conflict of laws apply. These rules, contained 
in Articles 3 and 4 of the Rome Convention generally make applicable the law of the 
residence of the seller or service provider. Article 5 does not provide proper protection for 
the mobile consumer. The only way to protect him/her is by not depriving him/her from the 
benefit of article seven’s mandatory rules.  
The future Rome I instrument could therefore take article 15 of the Brussels I Regulation as 
a starting point. This article combines two conditions to decide whether a consumer is 
eligible for the protective rules: firstly, that the business directs its activities towards the 
State of the consumer's residence and secondly, that a contract is concluded at a distance 
within the framework of these activities. Both conditions require a Community definition of 
the expression "direct an activity towards another Member State".  
The major part of us agree on maintaining the current solution, although changing the 
application conditions to include the mobile consumer and possibly types of contracts 
currently excluded. All that is needed is to enlarge its scope (point vi of the Green Paper on 
the transformation of the 1980 Rome Convention into a Community instrument).  
2. A few of us agree on the generalisation of Articles 3 and 4 of the Convention, i.e., the 
law of the place of the business being applied in exchange for a generalised application of 
the mandatory rules of the state of the consumer's residence. The European Group for 
Private International Law (GEDIP) proposes applying articles 3 and 4 of the Convention to 
consumer contracts, combined with an extension of the rule currently provided for by 
Article 5(2) (The law applicable by virtue of Articles 3, 4 and 9 cannot deprive the 
consumer of the protection granted to him by mandatory rules of the law of the country in 
which he has his habitual residence at the time of the conclusion of the contract, unless the 
supplier can establish that he was not aware of the country in which the consumer had his 
habitual residence as a result of the conduct of the consumer). This would mean that the 
consumer contract would be governed by the law of the place where the business is 
established, whether or not the parties have chosen it, but that the court would in either case 
apply the protective mandatory rules of the law of the consumer's place of residence. This 
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solution would have the advantage of making it easier for the supplier to foresee the 
applicable law while protecting the consumer at the same time.  
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C. Among the proposed solutions, which do you prefer, and why? Are other solutions 
possible? 
D. Impact of the possible solutions on business, small and medium business and 
consumers. 
 

Mr. Albert Ferrer Gómez 
Profesor Asociado de Derecho Internacional Privado 

Universitat Autònoma de Barcelona 
 

Answering to questions c) and d), my basic proposal includes the effective 
application of a minimum community standard of protection of consumer protection by 
means of member States’ mandatory rules. That is, to take into account the mandatory rules 
which are applicable to the specific situation together with a general rule (frame directive) 
which grants a minimum community standard. 
 

However, it is well known that this proposal gives rise to two basic problems: 1.- 
Non-existence of a full community harmonization in this field; 2.- The lack of a proper 
transposition of the directives on consumers protection by the member States. 

In fact, this approach necessarily implies a more complete community 
harmonization of those fields affecting the consumer protection. In practice this approach 
takes us to an additional and essential step: the simplification and consolidation of 
community consumers’ rules in force. As a result, a full harmonization of the consumers’ 
Law or at least the harmonization of those fields that necessarily require harmonization 
would allow that, regardless of the law applicable to the contract, the consumer would be 
protected by a minimum of rights, and the corporation or professional would know which 
rules would be applicable to the contract in case of controversy. 
 

Taking into account this approach, that is, a general and effective application of the 
mandatory rules as the mean for consumer’s protection, and regardless of the conversion of 
the Rome Convention into a Community instrument, the more proper choice consists of 
spreading the conflictual rules of articles 3 and 4 and suppressing the specific rule of the 
article 5. Consequently, the applicable law in the absence of choice would be the law of the 
country where the corporation or professional is established, taking into account the 
presumption done by article 4. Therefore, it would not be applicable the law of the country 
in which the consumer has his/her habitual residence. But the consumer’s protection would 
come by the mean of the application of the mandatory rules in the sense of article 7. These 
rules, as it was said, come from a high harmonization of the community consumers’ rules 
or, at least, from a full harmonization of those fields where a specific protection is required. 
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Question 13: Should a future Rome I instrument specify the meaning of “mandatory 
provisions” in articles 3, 5, 6 and 9 and in article 7? 
 

Dra. Núria Bouza Vidal 
Catedrática de Derecho Internacional Privado 

Universitat Pompeu Fabra 
 
1. Questions regarding the definition of the term “mandatory provisions”. 

 
In the Green Paper the Commission indicates that the concept of mandatory provisions 

of articles 3(3), 5(2), 6(1), 7 (1 and 2) and 9(6)  of the Rome Convention covers a multiform 
reality which it is necessary to clarify. 

The first task would be to eliminate the terminological differences which currently exist 
in the various linguistic versions of the articles of the Convention which deal with the 
application of mandatory provisions. The German, Spanish, French, Dutch and Swedish texts 
use different expressions to refer to the mandatory provisions of articles 3(3), 5(2), 6(1) and 
9(6) and the mandatory provisions of article 7. While the Danish, English, Italian and 
Portuguese texts use the same single expression in all cases. 

The selection of the most suitable expressions capable of being translated into the 
various official languages requires the previous laying down of the basic criteria which make it 
possible to distinguish clearly the various hypothetical situations in which the unity of the 
contractual statute may be broken by the application of mandatory provisions of a law other 
than the “lex contractus”. If one analyses the technique used in articles 3(3), 5(2), 6(1), 7(1), 
7(2) and 9(6) to designate the law the mandatory provisions of which must be respected and 
the conditions to which its applicability is subordinated it is possible to group these provisions 
in two large categories: those which deal with the mandatory provisions designated by way of 
special connections of the Convention itself, and those in which it is the States which 
unilaterally attribute to them the status of “internationally mandatory provisions”. 

• Application of the simply mandatory rules. The Rome Convention in articles 3(3), 5(2) 
and 6(1) not only designates the law the mandatory rules of which are applicable to domestic 
contracts, contracts entered into by consumers and individual employment contracts, but also 
specifies the conditions necessary for their application. In accordance with these articles the 
mandatory provisions that apply are those of the law which governs the contract in the absence 
of a choice of law by the parties. Therefore in this type of regulation the breaking of the unity 
of the contractual statute by the intervention of mandatory provisions only occurs where the 
“lex contractus” has been chosen by the parties. 

• Application of internationally mandatory provisions. The technique provided for in 
articles 7(1) and 7(2) and in article 9(6) to designate the imperative provisions capable of being 
applied aside from the “lex contractus” is different to that described in the paragraph above. 
Firstly, the criteria for designating the mandatory provisions capable of being applied are 
independent of the criteria contemplated for designating the law of the contract. Therefore the 
breaking up of the contractual statute may take place if the parties have chosen the law of the 
contract or, in the absence of such choice, if the “lex contractus” is determined on the basis of 
the objective connections contemplated in the Convention. Secondly, the formulation of 
specific connections for this type of mandatory provision may be different: “country to which 
the situation is closely linked” (article 7(1)); “country of the court which is hearing the case” 
(article 7(2)), and “country in which the land is situated” (article 9(6)). Finally it is for the state 
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designated by way of the said specific connections to set unilaterally the spatial scope of 
application of those provisions of its law to which it wishes to give the status of internationally 
mandatory provisions. 

This examination of the “double meaning” of the mandatory provisions which appear 
in articles 3(3), 5(2) and 6(1) on the one hand and in articles 7(1 and 2) and 9(6) on the other 
contributes to the clarification of the problem created by the co-existence in the Rome 
Convention of different rules on mandatory provisions, which the Commission also refers to in 
the Green Paper. 
 

2. Relations between the rules on mandatory provisions of the Rome Convention. 
 

In practice it has been the relations between articles 5(2) and 6(1) on the one hand and 
article 7(2) on the other which have given rise to the greatest academic debate. The various 
opinions may be grouped into three different interpretations: 

• Article 7 and articles 5 and 6 of the Convention are not in conflict as they deal with 
different mandatory provisions. The mandatory provisions contemplated in article 7 are rules 
of intervention or political order, while the mandatory provisions of articles 5 and 6 are rules 
of protection. This view does not stand up to criticism. It is sufficient to indicate that the 
Giuliano / Lagarde Report itself includes provisions for the protection of the consumer among 
the examples of the internationally mandatory provisions of article 7. It may be added to this 
argument that the European Court of Justice in the Ingmar Case classified the rules protecting 
commercial agents of articles 17 and 18 of Directive 86/653/EEC relating to self-employed 
commercial agents as internationally mandatory provisions in the sense of article 7 of the 
Rome Convention. 

• The possible conflict between article 7 and articles 5 and 6 of the Convention is limited 
to contracts entered into with consumers and individual employment contracts not 
contemplated by the special conflict rules of articles 5 and 6 of the Convention. Outside these 
situations the special nature of articles 5(2) and 6(1) displaces the general clause of application 
of internationally mandatory provisions of the forum of article 7(2). If this interpretation is 
accepted it is necessary to clarify what happens with the contracts contemplated in articles 5 
and 6 where they do not meet the conditions required for their application, in particular those 
of article 5(2) (which make it possible to consider cases as being of “passive consumers”). 

• Application of article 7 to all contracts governed by the Rome Convention regardless of 
whether they are subject to the general conflict rules or to the specific conflict rules of articles 
5 and 6. This maximalist view based on the wording of article 7(2) (“Nothing in this 
Convention shall restrict the application of the rules of the law of the forum...”) favours co-
occurrence and conflict with the mandatory rules of articles 5 and 6, particularly in those cases 
in which the applicable law on the basis of articles 5 and 6 is more protective than the law of 
the forum. 

The above mentioned difficulties of interpretation could be reduced in a future wording 
of the Rome I Regulation if the technique of designation of mandatory provisions other than 
those of the “lex contractus” were to be unified. The replacement of the protection of the 
contractually weaker party by way of materially oriented conflict rules (articles 5 and 6) by 
authentic “special clauses” of application of the internationally mandatory rules of the State of 
habitual residence of the consumer or of the State in which the employee habitually carries on 
his work would give greater coherence to the treatment which mandatory provisions outside 
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the “lex contractus” are currently given, and would at the same time facilitate the peaceful and 
preferential application of these special clauses, in a manner analogous to the current relations 
between article 9(6) (authentic special clause of application of the internationally mandatory 
requirements of form  of the law of the country where the property is situated) and the general 
clause of article 7. 
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Question 14: Should Article 6 be clarified as regards the definition of “temporary 
employment? If so how? 
 

Dra. Mònica Vinaixa i Miquel 
Profesora Ayudante de Derecho Internacional Privado 

Universitat Pompeu Fabra 
 

The absence of a “temporary employment“ definition is one of the main problems 
when applying article 6.2 a) of Rome Convention. In light of this, the competent court has 
the authority to decide whether the employment is temporary or for a long period of time. 
In this regard the main question is to determine the law that the competent court has to take 
into account to qualify the employee’s employment as temporary or not. We could face 
three possible answers. The first one is to qualify the term ex lege causae, although for 
determining the applicable law to the contract it is previously necessary to know the 
concept of “temporary employment” that inevitably leads to localize the applicable law to 
the contract. The second one is to qualify that term ex lege fori, and that means in 
accordance with the law of the forum that implements Directive 96/71 of 16 December, 
1996, concerning the posting of workers in the framework of the provision of services. And 
the third and maybe the best one is to offer an autonomous definition of that term. In fact an 
autonomous notion would contribute to determine: 

- in cases where the parties have not chosen the applicable law to their contract, 
which the lex loci laboris is: either the law of the State where the worker normally works or 
the law of the posting State. Regarding article 6.2 a) if the posting of employees is 
temporary the applicable law is the one of the State where the worker normally works. A 
sensu contrario, when the posting is either for a long or definitive period the lex loci 
laboris must be the law of the State where the worker is posted, as it is the law of the State 
where he will normally work; 

-in cases where the parties have chosen the applicable law to the contract,  which  is 
the lex loci laboris, whose employment mandatory rules have to be applied if they offer to 
the employee a higher protection than the law chosen by the parties (article 6.1 Rome 
Convention); 

-the law of the State where the employee is posted, whose labour mandatory rules 
have to be applied whatever the law applicable to the employment relationship, as provided 
by article 3.1 of 96/71 Directive.  
 

Taking into account that Directive 96/71 and the Rome Convention are 
complementary instruments to determine the applicable law to the contracts where the 
employee is posted to another country in the framework of the provision of services,  both 
rules should use the same concept of temporary employment. If we had a uniform concept 
the problem of qualification would disappear and it would be possible to find a uniform 
answer complying with article 18 of the Rome Convention, whatever would be the 
competent Court. That concept, as it has been pointed out by Professor P. Lagarde in 
“Proposition de modification des articles 6 et 9 de la Convention de Rome du 19 juin 1980 
sur la loi applicable aux obligations contractuelles”, onzième reunion (GEDIP), Lund, 
2001, Commentaire, pp. 1-4, p. 3, should offer solutions to the following questions: 
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1. When and who has to determine whether the posting is temporary or for a long 
period of time and whether it is or not necessary that the Convention fixes up a reference 
period to distinguish the different kinds of postings? In relation to that topic the GEDIP’s 
Proposal of amendment of article 6 of the Rome Convention sets up that “Notwithstanding 
the provisions of article 4, a contract of employment shall, in the absence of a choice in 
accordance with article 3, be governed: a) by the law of the country where the employee 
habitually carries out his work in performance of the contract. The place where the work is 
habitually carried out is not to be regarded as having changed if the employee is posted for 
a limited period to work in another country. The conclusion of a contract of employment 
with an employer belonging to the same group as the original employer shall not exclude a 
finding that such a posting has taken place”. Following the 96/71 Directive, the GEDIP’s 
Proposal of amendment qualifies as a provisional posting the one established ex ante by the 
parties for a limited period of time without regard of its duration. In our opinion this 
definition is not complete enough because does not take into consideration the situation 
where the employee is posted to another country with the objective of carrying out a 
specific mission or task. For that reason we propose to introduce a more explicit and 
complete redaction in article 6.2 a) that the one proposed by the GEDIP. The parties ex ante 
and not the judge a posteriori have to decide that the posting is either for a short period of 
time or for doing a specific work in another country. In cases where parties do not fix this 
period the judge will be forced to determine it. Certainly, another possible answer is that 
the Rome Convention establishes a reference period of time and a posteriori the competent 
Court regarding the duration of the employment and the one fixed for the Convention 
decides whether it is temporary or not. However, in spite of the advantages of that solution, 
it offers certainty and predictability in determining the applicable law, this is not the most 
desirable because of the two following reasons: (i) may cause employer’s manipulations 
and (ii) introduces a high level of arbitrariety and rigidity for the determination of the 
applicable law.  

 
2. Could we talk about a temporary employment in cases where the worker is posted 

to an establishment or to an undertaking owned by the same group than the undertaking 
making the posting domiciled in another Member State and concludes a new contract with 
the former? As it has been said, the GEDIP proposes to offer the possibility to consider that 
process as a provisional posting. However, if that Proposal of amendment would succeed 
the Rome Convention would offer a wider and different definition than the Directive, which 
a contrario does not consider as a provisional posting the one where the employee 
concludes a new contract with the undertaking of the State of posting. In accordance with 
the Directive we are in front of a provisional posting when during the period of posting 
there is an employment relationship between the undertaking making the posting and the 
worker (article 1.3 b). Therefore to maintain consistency between both instruments the 
amendment of article 6 according with the GEDIP’s Proposal should imply a modification 
of 96/71 Directive. 
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Question 15: Other possible modifications of article 6. 
 

Dr. Miquel Gardeñes Santiago 
Profesor Titular de Derecho Internacional Privado 

Universitat Autònoma de Barcelona 
 

We will deal with two questions: the determination of the concept of the place 
where the employee habitually works and the possible revision of the final clause of article 
6.2. 

 
As for the first question, the ECJ jurisprudence on article 5.1 of the Brussels 

Convention has shown that the concept of place where the employee habitually works may 
be interpreted in different ways. In cases Mulox, Rutten and Weber the Court has 
interpreted that the place of habitual work should be understood as the place where the 
worker has the centre of its activities, that is, the place of the main activities. Therefore, it is 
possible to consider that a person has his habitual work in one State, even if he works in 
more than one State. It will be possible to reach this conclusion in all cases where a main 
place of work can be found. The consequence of this interpretation is that the subsidiary 
rule, pointing to the competence of the judge of the place of the establishment that 
contracted the worker, very seldom will be applied. 

In view of a possible revision of article 6 of the Rome Convention, lawmakers 
would have two basic possibilities: the first one would be to draft this provision in line with 
the ECJ interpretation of the rules on judicial competence explained above. The other 
possibility would be the opposite: that is, to say that when a person works regularly in more 
than one State (even if one of them is the place of the main activities) there is no place of 
habitual work, and therefore the subsidiary rule, pointing to the law of the country of the 
contracting establishment of the employer, should be applied. It is quite possible that the 
day the ECJ has the opportunity to interpret article 6, it will provide a concept of place of 
habitual work in line with its Mulox-Rutten-Weber jurisprudence. However, and 
notwithstanding which of the two options is chosen, we think  that the adequate solution for 
article 6 would be to reform its final clause. And this leads us to the second question. 

 
This clause says that the law of another State may be applied if, according to the 

circumstances of the case, the contract is more linked to that State. As commentors have 
pointed out, this clause obeys to reasons of proximity (or, rectius, more proximity), and 
would allow that the labour contract is governed by the law of the country  more closely 
linked with it.  

The rule, as it stands today, is based only on proximity, and not on reasons of 
“better protection” of the worker (in contrast with article 6.1, which obeys to this better 
protection philosophy). Therefore, our proposal would be to modify the final clause  of 
article 6.2 to introduce, together with “proximity” considerations, also “better protection” 
ones. This could be done by adding a final phrase to article 6.2 in fine, like for example:  

  
“unless it appears from the circumstances as a whole that the contract is more 

closely connected with another country, in which case the contract shall be governed by the 
law of that country. The same will apply when effective protection of the worker is better 
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ensured by applying the law of another country with which the contract  presents a 
significant connection” 

 
This formula would allow to grant better protection to workers, as weak parties of 

the labour contract, and at the same time would not impose an excessive burden on the 
employer, given the condition that the law providing better protection would apply only if it 
has an important or significant connection with the contract. In our opinion, this condition 
would be enough to prevent an “abusive” use of this rule by courts.  

If this formula is retained, a possible conflict could rise between the law of the 
country presenting the closest connection with the contract and the law  providing more 
protection. Which of the two should apply? Of course, this is a matter of policy to be 
decided by legislators; in other words, they should decide either to give preference to 
“proximity” considerations or to “better protection” ones. In our opinion,  preference 
should be given  to the law of the country awarding better protection, because this rule 
would be in line with the philosophy of the majority of European legal systems and the 
European Union itself, in which workers are regarded as weak  parties deserving special 
legal protection. 
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Question 17: The rule on the form of contracts. 
 

Dr. Miquel Gardeñes Santiago 
Profesor Titular de Derecho Internacional Privado 

Universitat Autònoma de Barcelona 
 
 Here we will deal only with one aspect of the form of contracts: the formal 
requirements of certain acts relating to a particular type of weak party contract, that is, the 
labour contract.  
 As it is well known, the traditional rule on form of contracts provides an alternative 
between the law governing the contract and the law of the place where it was celebrated, 
with the clear objective of saving, as far as possible, the formal validity of the contract. 
Article 9 of the Rome Convention follows this system. However, in the case of labour 
contracts, problems of form will not normally arise at the moment of the celebration of the 
contract (in this domain either the principle of freedom of form is accepted or conditions 
relating to the form of contract –e.g. written form- do not normally affect its validity).   
 A problem could arise in relation to the formal requirements of certain acts affecting 
the contract, as for example the conditions of a dismissal notice. In these cases,  rules of 
form (for example, the obligation to notify dismissals in written form) do not follow the 
favor negotii philosophy; on the contrary, they are designed to protect the weak party and, 
therefore, it has no sense to apply the liberal standard of article 9 of the Rome Convention.  
 Professor F. Gamillscheg illustrated this problem with a very clear example: 
suppose in country A dismissals have to be notified in writing, whereas in country B an oral 
notice is sufficient. Suppose an employer in country A wanted to dismiss one of his 
workers, the contract being governed by the law of country A. In order to escape from the 
written form requirement, he could phone him from country B, notifying the  dismissal. 
According to the locus regit actum rule, the notice of dismissal would be valid, because it 
would be in conformity with the formal requirements of the law of the country in which it 
took place (“Rules of Public Order in Private International Labour Law”, Recueil des Cours 
de l’Académie de Droit International, vol. 181, 1983-III, p. 325). 
 Therefore, the application of the general rule of article 9 in these cases would not be 
adequate and the Rome Convention, as it stands today, does not offer a solution, whereas 
article 9.5 provides a specific solution on the form of consumer contracts. In our view, the 
solution would be to include a complementary rule on form similar to that existing in article 
9.5 of the Rome Convention or, in more general terms, in article 11.2 of the Spanish Civil 
Code, which states that if the law governing the content of a given contract or act (e.g., 
dismissal notice) obliges to follow certain formal requirements in order for the act to be 
valid (i.e., forms ad validitatem), in this case these formal requirements  must be followed 
or the act is invalid.    
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Question 18: Do you believe that a future instrument should specify the law applicable 
to the conditions under which the assignment may be invoked against third parties? If 
so, what conflict rule do you recommend? 
   

Dra. Núria Bouza Vidal 
Catedrática de Derecho Internacional Privado 

Universitat Pompeu Fabra 
 

1. Preliminary considerations 
 

The Commission by raising the question of what should be the law applicable to the 
invocation of the credit against third parties seems to regard as settled the question of the 
law applicable to the transfer of the credit. i.e. the law which governs the requirements 
necessary for the assignment contract to have effect as a transfer in such a way that the 
ownership of the credit passes from the assignor to the assignee. However the question of 
the law applicable to the transfer of the credit both in the relations “inter partes” (assignor 
and assignee) and in the relations between the assignment debtor and the assignee is 
disputed. 
· For some, all of the property effects of the contract of assignment are outside article 
12. Article 12(1) only deals with the obligational aspects of the contract of assignment 
between the assignor and the assignee and article 12(2), although it governs some effects of 
the transfer of the credit (the possibility of invoking assignment against the debtor and the 
discharging effect of performance carried out by the debtor), does not in any way prejudge 
the transference effect of the contract of assignment. 
· For others, article 12 governs both the property and the obligational aspects of the 
transfer of the credit with the exception of its invocability against third parties. However, it 
is not clear which of the laws contemplated in article 12 (the law of the contract of 
assignment of paragraph 1 or the law of the assigned credit of paragraph 2) should be 
applied to the property effects of the contract of assignment “inter partes” and against the 
assignment debtor. 

Opinion is divided between those who consider that paragraph 1 of article 12 refers 
both to the obligational and to the property aspects of the contract of assignment between 
assignor and assignee (Latin model in which English law can be included) and those who 
consider that all of the property effects of the contract of assignment (“inter partes” and 
against the debtor) are governed by paragraph 2 of article 12 (Germanic model). 

Therefore, before raising the question of the law applicable to the invocation of the 
contract of assignment against third parties who hold legitimate interests over the assets of 
the assignor, including a trustee or administrator of bankruptcy, it should be clarified 
whether article 12, as it is currently worded, is applicable to the transfer effects of the 
assignment. If the answer is yes, it should be assessed whether the result to which its 
application to the property effects “inter partes” and against the debtor leads is the most 
appropriate or whether on the contrary it would be appropriate to add a new paragraph to 
article 12 in the future Rome I Regulation. This new conflict rule should govern not only 
the invocability of the assignment of the credit against third party assignees and / or 
creditors of the assignor, as the Commission suggests, but also the property aspects of the 
contract of assignment between the parties and against the debtor. 
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2.  Law applicable to the invocability of the assignment against third parties 
 

The Green Paper suggests four different options: application of the same law as to 
transfer contract, application of the same law as to original claim, application of the law of 
residence of the assignment debtor, and application of the law of the assignor’s residence. It 
also indicates some of the principle advantages and disadvantages of  these alternatives. 

Of the various laws proposed, that which best guarantees the safety of trade and, 
therefore, the mobilisation of credits and the development of international transactions, is 
the law of the place of business or residence of the assignor. This is the law which best 
responds to the reasonable expectations of third party assignees and / or creditors of the 
assignor, as it is here that the apparent solvency of the assignor is to be seen. It allows the 
application of a single law where a number of credits are assigned in the same operation or 
future credits are assigned. This connection was also the criterion chosen in the UN 
Convention on the assignment of receivables in international trade (2001) to determine the 
law applicable to the priority of the assignee’s right in the assigned receivable over the right 
of a competing claimant (article 30).                                                

If the future Rome I Regulation opts for the application of the law of the place of 
business or residence of the assignor to the property aspects of the assignment of the credit 
and its invocability against third parties, it would be appropriate to clarify the relations of 
this new conflict rule with EC Regulation num. 1346/2000 on insolvency proceedings. In 
the event of main insolvency proceedings being opened in the Member State in which the 
centre of principal interests of the assignor is located, article 5 of the Regulation on 
insolvency provides that the opening of main proceedings shall not affect the rights in rem 
of a creditor or third party who are in another Member State. Among the property rights 
contemplated in article 5 is the “exclusive right to have a claim met” (article 5(2)b)) and the 
location of the said credit is deemed to be “the Member State within the territory of which 
the third party required to meet them (debtor assigned) has the centre of his main interest” 
(article 2.g)). Thus if the centre of interests of the insolvent debtor (assignor) is in a 
Member State other than the centre of interests of the assigned debtor, the rights of the 
assignee to charge for the credit and its rank of priority in relation to other creditors of the 
assignor will be governed by the new conflict rule of the Rome I Regulation instead of by 
the “lex fori concursus”. On the other hand, if a territorial (“secondary”) insolvency 
proceeding is opened in the State where the credit is located (place of the centre of interests 
of the assigned debtor) the “lex fori concursus” will displace the application of the new 
conflict rule of the future Rome I Regulation.        
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Question 19: Would it be useful to specify the scope of application with regard to 
articles 12 and 13? In your opinion, is it convenient to specify a rule of conflict of law 
for the subrogated payments made  without obligation? 
 

Mr. Josep Gràcia i Casamitjana 
Profesor Asociado de Derecho Internacional Privado 

Universitat Autònoma de  Barcelona 
 

 
1. While article 12 of the Rome Convention only rules the law applicable to the 

assignment of accounts receivable, article 13 offers a definition of the institution of 
subrogation and rules, not the subrogate payment which comes from the relationship 
between creditor and subrogated debtor, but the position of the subrogated debtor against 
the main debtor. 

 
In the Giulano/Lagarde report of the Rome Convention it was established that 

article 12 had to aim the assignment of accounts receivable and the conventional 
subrogations which came from a contract which would link directly the creditor with the 
subrogated debtor; and article 13 would only scope the cases of the legal subrogations. The 
defenders of the inclusion of all type of subrogations in the scope of article 13 argue the 
need to maintain the unity of the regulation of the institution and the fact that any 
subrogation implies the cancellation of the main obligation, while it does not in the 
assignment of accounts receivable. 
 

One option to focalise the problem is -without taking into account the final result of 
the links established among the three parties which are produced in the subrogation and in 
the assignment of accounts receivable- in the assignment of accounts receivable everything 
derives from a change in the position of the creditor, while in the subrogation everything 
comes from a change in the position of the debtor. In fact, in an assignment of credit the 
change of the position of the creditor is determined by the relationship, from a contractual 
origin, which unites the main creditor with the new creditor. On the contrary, in the cases of 
subrogation, the change in the position of the creditor is determined by a pre-existing 
relationship, in general from a legal base, which unites the debtor with the subrogated 
debtor. 
 

2. A specific problem which the Commission wants to be evaluated is to determine 
where to place the factoring contract. In comparative law, the factoring contract is basically 
qualified as an assignment of credit (England, Germany, Italy, Spain, …). A different view 
is defended by some French lawyers. In French law, in order to make operative an 
assignment of credit, the notification to the debtor must be personally and faithfully done 
(by notaries or by court). Due to this fact the French factoring companies avoid using the 
assignment of accounts receivable and choose the subrogation process, qualifying factoring 
contract as a conventional subrogation. 
 

As a conclusion, we think that it is better to maintain the two articles and not to join 
them. It should be specified which article governs the conventional subrogations and it 
would be better to choose article 12. 
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 3. As far as subrogated payments made without obligation are concern, it would be 
better not to regulate them. From a legal point of view, it is difficult to imagine the reasons 
for this type of payments. In most cases payment from a third party, made without any type 
of legal or contractual obligation and the consequent cancellation of the debt, could have its 
reason in the personal interest of the third party to avoid that the debtor enters into 
bankruptcy or that the obligation and its guarantees are executed. 
 

The intervention of third party should be regulated from the pre-existent relationship 
that could exist between the debtor and the third party. Many times these relationships will 
be difficult to qualify. According to the standards of Spanish law, they could correspond to 
the institutions of quasi-contracts, such as negotiorum gestio or the unjust enrichment. We 
believe that in the present situation it is too risky to enter into the regulation and 
harmonisation of rules on conflicts of law in this field, specially if we bear in mind that we 
have not achieved a harmonisation in the field of torts. 
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Question 20: In your opinion, is it convenient to specify the applicable law to the legal 
compensation? And, in case of an affirmative answer, which rule of conflict of law do 
you propose? 
 

Mr. Josep Gràcia i Casamitjana 
Profesor Asociado de Derecho Internacional Privado 

Universitat Autònoma de  Barcelona 
 

The problem presented by the  Commission is centred in the difficulties of the 
application of article 10 d) of the Rome Convention when two credits to be compensated 
are regulated by different laws. Article 10 d) does not  really give a solution to the problem. 
A possibility is to face the problem from the position of the part who wants the 
compensation to operate, and consequently to apply the law which regulates the obligation 
in which the debtor defends his right to compensate. This solution  would agree with the 
one given in article 6 of the Regulation on insolvency proceedings, where an exception to 
the lex fori concursus in cases of compensation of debts is established. In these cases the 
compensation is regulated by the law of the obligation in which the bankrupt occupies the 
position of creditor. In conclusion, the idea is to apply to the compensation the law known 
as the law of the passive credit. 
 
 This solution is not effective when both parties, reciprocally, propose the 
compensation of their debts. In these cases, and when there is not a better solution, we 
could choose a temporary criteria. 
 
 The option to apply jointly both laws, by their restrictive character, could go against 
the interests of both parties to cancel their obligations. 
 
 Conclusion: it is necessary to specify the applicable law to the compensation when 
the two obligations are regulated by different laws; and one option is the application of the 
law of the obligation in which the debtor claims its right to compensate (law of passive 
credit). 
 
 
 
 
 


